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INTRODUCTION

Wallin’s Response to the City’s New Argument Regarding the Recent
Decision in Mukilteo

Wallin submits this sur-reply brief specifically to respond to the
City of Longview’s new argument in Reply Brief of Respondent/Cross-
Appellant (City’s Reply) regarding the Court’s recent decision in Mukilteo
Citizens for Simple Government v. City of Mukilteo,  Wn.2d 272
P.3d 227 (2012), issued on March 8, 2012. This decision was issued well
after the filing of Wallin’s Reply Brief on February 28, 2012.
ARGUMENT

Mudkilteo is not Dispositive because the Case at Hand Contains Issues
Neither Addressed, nor Analyzed, by the Court in Mukilteo

On March 8, 2012, the Supreme Court issued its decision in
Mukilteo, 272 P.3d 227. This case involved whether or not repealing the
use of automated traffic cameras was the proper subject for Mukilteo
Proposition 1—a proposition that had already been placed on the ballot
and voted upon. /d In addition to arguments about standing, the Court
was tasked with deciphering whether Proposition 1, as a whole, was an
exercise of initiative powers or merely an advisory vote. Id. at 231-32.

Opponents of the initiative argued that Proposition 1was “an
invalid initiative,” while the City of Mukilteo argued that the proposition
was an merely an advisory vote because the City had voluntarily chosen to
place it on the ballot regardless of whether it was a valid exercise of the

initiative power. Id. at 232. Likewise, proponents of the initiative argued
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that the matter was properly placed on the ballot as a proper exercise of
municipal power, regardless of whether it was a proper exercise of the
initiative power. No party argued that Proposition 1 in Mukilteo was a
proper exercise of the initiative power. ' Therefore, no party argued that
any portion of Proposition 1 in Mukilteo should be severed. Id
Ultimately, the Court held that “Proposition 1 was historically, in
substance, and procedurally an initiative” and that it was beyond the scope
of initiative power. Id at 233.

In the case at hand, the City of Longview contends that the
decision in Mukilteo is dispositive because Longview initiative No. 1 is
substantially identical to Mukilteo’s Proposition 1, thus rendering “the
entirety of Longview initiative No. 1...beyond the scope of the local
initiative power.” City’s Reply, at 1, 2. However, the City’s argument
ignores the applicable rules surrounding the principle of stare decisis:

Where the literal words of a court opinion appear to
control an issue, but where the court did not in fact
address or consider the issue, the ruling is not
dispositive and may be reexamined without violating
stare decisis in the same court or without violating an
intermediate appellate court's duty to accept the rulings of
the Supreme Court.

ETCO, Inc. v Dep't of Labor & Indus., 66 Wn. App. 302, 307, 831 P.2d

1133, 1136 (1992) (emphasis added). Stated more succinctly, “[a]n

! Attached as Appendix A hereto, 1s a copy of the table of contents of all of the briefs
filed in Mukilteo Appellant can also make available the entirety of all briefs filed in that
case to confirm that 1ssues 1n this present appeal, such as severability and the creation of
an advisory vote ordinance, were never argued 1n Mukilteo
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opinion is not authority for what is not mentioned therein and what does
not appear to have been suggested to the court by which the opinion was
rendered.” Continental Mutual Savings Bank v Elliot, 166 Wn. 283, 300,
6 P.2d 638 (1932) (emphasis added).

In Mukilteo, the Court never addressed whether the portion of the
initiative which did not interfere with the City’s ability to use traffic
cameras, but merely would mandate an advisory vote in the future, was a
valid exercise of the initiative power or whether it was severable. Neither
party argued these issues, yet they are squarely at issue in the present case.

Additionally, the City’s assertion that in “both the majority and the
dissenting opinions in Mukilteo, the Court recognized that advisory votes
are beyond the scope of the initiative power,” is completely false. City’s
Reply, at 2. Neither the majority, nor the dissent, analyzed this issue.
Instead, the majority analyzed whether the initiative, as a whole, was
either itself an advisory vote or a standard initiative. The majority did not
rule that it was illegal to have advisory votes, but rather that the initiative
in Mukilteo was not itself an advisory vote. The dissent focused primarily
on the fact that the appeal was moot.> See Mukilteo, 272 P.3d 227.

In addition to lacking any analysis on whether an initiative could
propose an advisory vote, the Court in Mukilteo never addressed whether

or not provisions within Mukilteo’s Proposition 1 were severable and

? Whether Proposition 1 itself was an advisory vote is s a different question from the one
here, whether an initiative regarding traffic cameras can create an ordinance that requires
advisory votes in the future
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whether the part of the initiative creating advisory votes was within the
scope of the initiative power. These issues were simply never argued.

The case at hand raises both of these issues—the validity of an
initiative provision that would establish advisory votes and severability of
valid provisions within the initiative Furthermore, the Court in Mukilteo
never addressed the issues raised in the present appeal regarding the free
speech implications of pre-election review generally and of initiating suit
during the signature-gathering phase. Thus, Mukilteo is not controlling on
issues that were neither presented nor argued and is not dispositive to the
case at hand. See Continental Mutual Savings Bank, 166 Wn. at 300 (an
opinion is not authority for what is not mentioned therein).

CONCLUSION

Pursuant to controlling case law governing stare decisis, this
Court’s decision in Mukilteo is not dispositive of the case at hand. Wallin
respectfully urges the Court to analyze the unique arguments and issues

presented in this appeal.

RESPECTFULLY submitted this & ay of May, 2012.

G}ENS (HENS & KLINGE LLP

By: ’ >
/ Richard M. étef)hens,/ WSBA #21776
W. Forrest Fischer, WSBA #44156
11100 NE 8th Street, Suite 750
Bellevue, WA 98004
(425) 453-6206

Attorney for Appellant, Mike Wallin
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